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BEFORE THE SUPERINTENDENT OF PUBLIC I N S T R U C T I O N  
OF THE STATE OF MONTANA 

* * * * * * * * * * * * * * *  

DEBRA STEFFANI I R V I N G  ) 
1 

Appel lan t ,  ) 
) D E C I S I O N  AND ORDER 
) 

vs.  ) OSPI  162- 88  

BOARD OF EDUCATION SCHOOL i 
) 
) 

D I S T R I C T  NO. 1, VALLEY COUNTY, 
STATE O F  MONTANA 

1 
) Respondent, 

* * * * * * * * * * * * * * *  

STATEMENT O F  THE CASE 

I t  is undisputed t h a t :  On February 2 4 ,  1 9 8 8 ,  Respondent 

;chool Board ("Board") decided t o  n o t  renew the  c o n t r a c t  of 

I p p e l l a n t ,  a non- tenured t eache r .  Subsequent t o  t h a t  d e c i s i o n  

Ippe l l an t  d i d  r e q u e s t  and was provided w r i t t e n  r ea sons  f o r  h e r  

lonrenewal. 

On August 1 7 ,  1988, t h e  Board h i r e d  Karen Ortmann, a 

1 i s t r i c t  par t- t ime  tenured  t e a c h e r  t o ,  a long wi th  o t h e r  t each ing  

i u t i e s ,  f i l l  t h e  par t- t ime  Spanish p o s i t i o n .  

On August 3 0 ,  1988, Appel lant  f i l e d  her A f f i d a v i t  & Notice  

If  Appeal w i t h  t h e  County Super in tendent  of Schools,  Val ley  

:ounty, r e q u e s t i n g  a hea r ing  be fo re  t h e  County Super in tendent  t o  

=so lve  t h e  d i s p u t e  a r i s i n g  from a c t i o n  taken  a s  a r e s u l t  of t h e  

iugust  1 7 ,  1988 ,  d e c i s i o n  of t h e  Board of Trustees. 
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Following extensive b r i e f i n g ,  t h e  County Super in tendent  

.ssued h e r  Decis ion and Order on November 1 0 ,  1988, determining 

:ha t  she  had no j u r i s d i c t i o n  over  t h e  d i s p u t e  and t h a t  t h e  

a t t e r  m u s t  be  dismissed.  

On  December 9 ,  1 9 8 8 ,  Notice Of Appeal w a s  f i l e d  w i t h  t h i s  

; ta te  Super intendent  pursuant  t o  Sec t ion  20-3-107, MCA, and 

; e c t i o n  1 0 . 6 . 1 2 2 ,  ARM. The p a r t i e s  submit ted b r i e f s  suppor t ing  

:hei r  p o s i t i o n s  and reques ted  o r a l  argument. The S t a t e  

h p e r i n t e n d e n t  of Pub1 i c  I n s t r u c t i o n  scheduled o r a l  argument f o r  

.O:OO a . m . ,  Apr i l  1 9 ,  1 9 8 9 ,  i n  Helena, Montana. 

At torneys  r e p r e s e n t i n g  t h e  p a r t i e s  p re sen ted  o r a l  arguments 

i t  t he  scheduled t i m e  and p l ace .  The S t a t e  Super intendent  

cecorded t h e  o r a l  arguments. 

D E C I S I O N  

The S t a t e  Super intendent  of Publ ic  I n s t r u c t i o n  has  

j u r i s d i c t i o n  of t h i s  appeal  i n  accordance w i t h  Sec t ion  20-3-107, 

(CA. 

Having reviewed t h e  complete r eco rd ,  read  t h e  b r i e f s  of t h e  

p a r t i e s  and heard o ra l  argument, t h i s  S t a t e  Super intendent  now 

nakes the fo l lowing  dec i s ion :  The Dec is ion  and Order of t h e  

County Super intendent  r e s o l v i n g  t h e  d i s p u t e  and denying 

j u r i s d i c t i o n  i s  a f f i rmed.  Appel lan t  has no c l a im  of e n t i t l e m e n t  

t o  reemployment as a l e g a l  r i g h t ,  d u t y  o r  p r i v i l e g e  g iv ing  r i s e  

t o  a cont roversy  r e q u i r i n g  t h e  county supe r in t enden t  t o  hold a 

hear ing  - 
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MEMORANDUM OPINION 

The mat ter  be ing  appealed i s  t h e  August 1 7 ,  1 9 8 8 ,  d e c i s i o n  

)f the  trustees t o  h i r e  Karen Ortmann t o  f i l l  a p r t - t i m e  

:panish p o s i t i o n .  ( A p p e l l a n t ' s  b r i e f ,  February 7 ,  1989, page 

. 1  

Sec t ion  20- 4- 206,  MCA, as  i n t e r p r e t e d  i n  Br idger  Education 

i s s o c i a t i o n  v.  Board of T r u s t e e s ,  Carbon County, School D i s t r i c t  

u, 6 7 8  P.2d 6 5 8 ,  1 6  Ed.Law Rptr .  1393 (Mont. 1 9 8 4 )  does n o t  

: r e a t e  a p roper ty  r i g h t  i n  a nontenured t e a c h e r ,  a l though  i t  

ioes a f f o r d  procedural  p r o t e c t i o n  t o  nontenured t e a c h e r s  i n  a 

Ionrenewal s i t u a t i o n .  A s  a q u e s t i o n  of l a w ,  n o t  a q u e s t i o n  of 

i ac t ,  an  appeal  f r o m  a nontenured t e a c h e r  on whether t h e  reasons  

J iven  meet Br idger  can be taken t o  t h e  County Super intendent .  

i o  e v i d e n t i a r y  hea r ing  i s  requi red .  Al len  V. Roosevelt  County 

3chool D i s t r i c t  N o .  3 ,  4 Ed.Law S t .  Rptr .  1 0 ,  (Mont. 1 9 8 5 ) .  

i p p e l l a n t  reques ted  and w a s  g iven  reasons  f o r  nonrenewal. 

kppe l lan t  makes no a l l e g a t i o n  t h a t  she w a s  denied a l i b e r t y  

i n t e r e s t .  Furthermore Appel lan t  f a i l e d  t o  f i l e  h e r  appeal 

u i t h i n  t h e  3 0  day pe r iod  permi t ted  by 10.6 .103(5)  A m .  

A s  t o  Appe l l an t s  a l l e g a t i o n s  of d i s c r i m i n a t i o n ,  h e r  

a d m i n i s t r a t i v e  forum is t h e  Human Rights  Ccmmission. Sec t ions  

49- 2- 501,  49- 2- 504 ( 7 ) ,  MCA. The a p p r o p r i a t e  forum f o r  

cha l lenging  a c t i o n s  taken i n  an a l l e g e d  un lawful ly  c losed  

t r u s t e e s '  meeting is  t h e  d i s t r i c t  c o u r t .  S e c t i o n  2-3-114, MCA. 

These are n o t  matters wi th in  t h e  j u r i s d i c t i o n  of t h e  County 

Super in tendent .  
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Sec t ion  20-3-210, MCA, s t a t e s  i n  p e r t i n e n t  p a r t :  " [TI he 

:ounty supe r in t enden t  s h a l l  hea r  and dec ide  a l l  m a t t e r s  Of 

:ontroversy a r i s i n g  i n  h i s  county a s  a r e s u l t  of d e c i s i o n s  of 

:he t r u s t e e s  of a d i s t r i c t  i n  t h e  county." R u l e  1 0- 6- 1 0 2  ARM 

s t a t e s :  "School cont roversy  means c o n t e s t e d  ca se .  Contes ted 

zase means any proceeding i n  which a de te rmina t ion  of l e g a l  

r i g h t s ,  d u t i e s  o r  p r i v i l e g e s  of a p a r t y  i s  r equ i r ed  by law." 

rhe phrase  " r equ i r ed  by law" inc ludes  s t a t u t o r y  and 

z o n s t i t u t i o n a l  l a w .  Appel lant  does n o t  have a school 

cont roversy  a s  de f ined  i n  1 0 . 6 . 1 0 2  AFSf. 

There is  no gene ra l  r i g h t  t o  t h e  b e n e f i t  of government 

employment. Per ry  v.  Sindermann, 4 0 8  U.S. 5 9 3 ,  597 ( 1 9 7 2 ) .  A 

t e ache r  must evidence a l e g i t i m a t e  c la im of e n t i t l e m e n t  t o  

reemployment beyond a mere a b s t r a c t  need o r  d e s i r e  f o r  a 

po s i  t ion.  The due process  c l a u s e  of t he  f e d e r a l  and s t a t e  

c o n s t i t u t i o n  r e q u i r e s  t h e  s t a t e  t o  p rov ide  an  i n d i v i d u a l  "due 

process  of l a w "  p r i o r  t o  dep r iv ing  him of l i f e ,  l i b e r t y  o r  

Proper ty .  Due p roces s  p r o t e c t s  a l r eady  acqu i r ed  specific 

b e n e f i t s ,  such a s  a r i g h t  t o  reemployment. Such b e n e f i t s  a r e  

bes taved  by c o n t r a c t  o r  s t a t e  law; they a r e  n o t  c r e a t e d  by t h e  

c o n s t i t u t i o n ,  b u t  merely p ro t ec t ed  by i t s  due process  

p rov i s ions .  A prope r ty  i n t e r e s t  e x i s t s  i n  t h e  fo l lowing  

cases :  (1) where a t eache r  w i t h  s t a t u t o r y  t enu re  is  

nonrenewed; ( 2 )  where a t e a c h e r ,  r e g a r d l e s s  of t e n u r e ,  is 

discharged du r ing  t h e  term of h e r  c o n t r a c t ;  or, (3 )  where a 

t eache r  wi thout  t e n u r e  o r  even a formal c o n t r a c t  who has a 
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z l e a r l y  implied p r a i s e  of cont inued employment, i s  nonrenewed. 

3oard of Regents v. Roth, 4 0 8  U .S .  5 6 4 ,  5 7 6 - 5 7 8 ,  ( 1 9 7 2 ) .  

This  Super in tendent  has  uniformly he ld  t h a t  t h e r e  has t o  be  

a s t a t u t o r y  r i g h t  t o  appeal  t o  t h e  county supe r in t enden t ,  a s  i n  

t h e  s t a t u t e s  address ing  d i s m i s s a l  under c o n t r a c t  o r  t h e  

t e rmina t ion  of t enured  t e a c h e r s .  The language of 20-3-210, MCA, 

3oes n o t  c r e a t e  of i t s e l f  a r i g h t  t o  review. 

There is  no a u t h o r i t y ,  e i t h e r  s t a t u t o r y  o r  c o n s t i t u t i o n a l ,  

which a l lows  t h a t  a person i n  A p p e l l a n t ' s  p o s i t i o n  is r e q u i r e d  

by l a w  t o  be given an  oppor tun i ty  f o r  h e a r i n g  be fo re  t h e  county 

super in tendent .  The county super in tendent  l a c k s  j u r i s d i c t i o n  t o  

r e q u i r e  a board of t r u s t e e s  t o  i n t e r v i e w  c e r t a i n  people o r  t o  

reopen a h i r i n g  d e c i s i o n .  The L e g i s l a t u r e  has placed employment 

d e c i s i o n s  wi th  local  t r u s t e e s .  Sec t ion  2 0- 3- 3 2 4 ,  MCA. 

The judgment of t h e  County Super intendent  o r  t h e  S t a t e  

Super intendent  cannot be s u b s t i t u t e d  f o r  t h a t  of t he  board of 

t r u s t e e s  i n  t h e  e x e r c i s e  of i t s  d i s c r e t i o n  wi th  r e s p e c t  t o  

renewal ,  nonrenewal, and h i r i n g .  To do s o  would d i v e s t  t h a t  

board of t h e  a u t h o r i t y  g ran ted  t o  them by t h e  l e g i s l a t u r e .  

DATED THIS  L d a y  Of May, 1 9 8 9 .  

S t a t e  S u G r i n  tendent  
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CERTIFICATE O F  SERVICE 

This  i s  t o  c e r t i f y  t h a t  on t h e  /’ day of May, 1 9 8 9 ,  a 
of t h e  foregoing  Order w a s  mai led,  pos tage  :rue and exac t  copy 

i repa id ,  t o :  

Daniel  L .  I r v i n g  
1 1 0  5 t h  S t r ee t  South 
D r a w e r  B 
Glasgow, MT 59230 

Emilie Lor ins  - 
H i l l e y  & Loring 
5 0 0  Dalv - 
Missoula, M T  59801 

Chadwick H. S m i t h  
Smith L a w  F i r m  
P.O.  Box 6 0 4  
Helena, MT 59601 

M s .  J a n e t  A1 1 i e  
County Super intendent  
5 9 1  Court Square 
Glasgow, MT 59230 A4JU2& 

Linda V.  Brandon 
Pa ra l ega l  A s s i s t a n t  
O f f i c e  of Publ ic  I n s t r u c t i o n  
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